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Kneeling in Protest
The NFL’s National Anthem
Policy and Political Activity in
the Workplace
By Deidra B. Demps, St. Petersburg
In August 2016, Colin Kaepernick—then
quarterback for the San Francisco 49ers—first
sat on the bench while the national anthem
played before kickoff. Later in the season, he
proceeded to kneel during the singing of the
anthem. These actions, designed to draw attention to the problems of police brutality and
racial injustice in America, triggered a series
of events that have raised significant ques-
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tions regarding social justice in America and
the legality of protesting while employed by a
private organization under a collective bargaining agreement. Issues of First Amendment
rights, violations of the National Labor Relations Act (NLRA), and workplace disciplinary
procedures have come to a head because of
Kaepernick’s actions and those of other NFL
players across the country.
See “Kneeling in Protest,” page 10

SCOTUS: Waivers of
Collective Actions in
Employment Arbitration Are
Enforceable
By Christopher Shulman, Tampa
In this era of seemingly ubiquitous employment arbitration agreements, the United
States Supreme Court has weighed in on the
validity of waivers of class (or collective) actions contained in such agreements. In Epic
Systems Corp. v. Lewis,1 the Court resolved
a conflict among several circuits and found
such waivers enforceable, specifically holding
that the National Labor Relations Act’s Section 7 “concerted activities” language does

not—contrary to the National Labor Relations
Board’s decision in D.R. Horton, Inc.2—prohibit
such waivers.3

Background
In Epic Systems, the Court consolidated
appeals from three circuit cases involving essentially the same issue: whether the National
Labor Relations Act (NLRA) prohibits class (or
See “SCOTUS,” page 11

Chair’s Message
Hello everyone. I am proud to introduce myself as the Chair of the
Labor and Employment Law Section.
Welcome! It has always been my philosophy that employees are the most
important resource of any organization, and our section is committed to
offering the highest quality programing to increase our members’ ability
to provide excellent representation in
CATHLEEN A. SCOTT
the area of labor and employment law.
This year will be no exception, as you can see from the
Bulletin Board of planned events.
In a divisive time in our country’s history, I am proud
to chair a section that enjoys intellectual collegiality and
camaraderie. Our section is comprised of lawyers on all
sides of labor, representing both employers and employees, as well as all sectors, including public and private
employers of all sizes. The section hosts receptions that
follow our Council meetings in order to allow section
members to network and get to know their opposing
counsels and co-section members.
We have begun to lay the foundation for a multi-day trial
skills seminar. We also offer a yearly board certification
review CLE to help members prepare for the exam and
receive practice pointers from an experienced panel of
speakers. In the spring, I am proud to lead our section to
Asheville, North Carolina, for our retreat. And, of course,
members will continue to enjoy regular e-blasts and the
quarterly Checkoff, containing case and legislative updates on employment law matters. Have an idea for an
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article? Please contact Publications Chair Carlo Marichal
at Carlo.Marichal@cna.com. We appreciate your help in
keeping the Checkoff the go-to resource for labor and
employment law developments.
One of my goals for the 2018-2019 year is to continue
to promote diversity in our Section membership and
leadership. In my view, diversity is not only the inclusion
of members from all backgrounds, but also the involvement of attorneys representing all sides and, for those
representing employers, all sizes of employers, large
and small.
I have been actively involved with the Executive Council for several years. As a matter of personal policy, I try
to manage my schedule to allow ample time for professional growth and that includes making time for the
various organizations with which I am involved. I manage a seven-lawyer firm that focuses on employee-side
issues from the administrative process to trial. We also
handle compliance matters, such as handbook drafting,
HIPPA and harassment training, and third-party neutral
workplace investigations. On a personal note, I am a
music and animal lover and, above all else, a spouse,
and parent to 3 teenage boys. I hope to bring my twenty
years of experience in labor and employment law to the
position of Chair.
Finally, I want to extend my appreciation to the hardworking members of the Executive Council, the prior
Chair, and the leadership team. Together, they make the
section a success, and I am humbled by their confidence
in allowing me to lead the section.
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Enforceability of Jury Waivers in
Employment Cases
By Carlo Marichal, Plantation
In light of the Supreme Court’s ruling
in Epic Systems Corp. v. Lewis,1 more
and more employers will likely require
current and prospective employees to
sign agreements requiring them to arbitrate employment disputes and waive
their rights to participate in a class action. What happens if the employer also
requires the employee to sign an agreement to waive his or her right to a jury
trial in the event an employment dispute
is brought to court? Some employers
may choose to forego arbitration and
instead enforce the jury waiver. This
article discusses the different issues
that may arise if the employer seeks to
enforce such an agreement.
The Seventh Amendment to the
United States Constitution provides that
the right to a jury trial is preserved in
suits at common law where the amount
in controversy exceeds twenty dollars.2
Notwithstanding, a party may waive its
rights under the Seventh Amendment
if the waiver is done knowingly and
voluntarily.3 Thus, parties may agree
in contract to waive the parties’ right to
have any dispute resolved by a jury.4
The waiver, however, must not be
“lightly inferred” and instead should be
“scrutinized with the utmost care.”5 To
determine whether or not a party waived
its right to a jury trial, courts consider
several factors: (1) the conspicuousness of the waiver; (2) the respective
bargaining powers of the parties; (3)
the sophistication of the parties; and
(4) the negotiability of the contractual
terms.6 After applying these factors, the
court must decide whether it would be
equitable to enforce the waiver.7
For example, a jury waiver contained
in the middle of a lengthy paragraph—
not under its own separate heading,
not in bold nor underlined—would arguably be inconspicuous.8 Furthermore,
a jury waiver in English signed by an
employee known to speak only Spanish may also militate against enforcing
the jury waiver provided there is no
acknowledgment that the agreement

was translated to Spanish.9 Gross disparity in bargaining power could also
be a difficult factor for the employee
to prove—especially if the employee
was given the opportunity to seek legal
advice before signing the agreement.10
Similarly, it could be difficult for an
employee to prove that he or she was
not able to negotiate the terms in the
agreement, because courts consistently
find that even boilerplate contracts are
not per se non-negotiable.11
Given the uphill battle employees
face in opposing jury trial waivers, the
Court’s ruling in Epic Systems appears
to make the battle that much more difficult. Thus, when attempting to invalidate
a jury trial waiver, the employee should
produce actual evidence (e.g., emails)
that he or she was unable to negotiate
the terms; was asked to sign the agreement under duress; was not able to read
the agreement; or was not aware of the
waiver because it was hidden.12 Absent
the employee providing such evidence,
courts will have a difficult time not enforcing a contractual waiver agreed to
by the parties.

Haynes v. W.C. Caye & Co., Inc., 52 F.3d 928,
930 (11th Cir. 1995) (quoting Dell’Orfano v. Romano, 962 F.2d 199, 202 (2d Cir.1992) and Banff,
Ltd. v. Colberts, Inc., 996 F.2d 33, 36 (2d Cir.)).
6
LaMarca v. Turner, 995 F.2d 1526, 1544 (11th
Cir. 1993).
7
Allyn v. W. United Life Assur. Co., 347 F. Supp.
2d 1246, 1252 (M.D. Fla. 2004).
8
See Oglesbee v. IndyMac Fin. Servs., Inc.,
675 F. Supp. 2d 1155, 1158 (S.D. Fla. 2009).
9
See id. (acknowledging that an inability to
read warrants a finding that the party opposing
the waiver was not sophisticated).
10
See GE Comm. Fin. Bus. Prop. Corp. v.
Heard, 621 F. Supp. 2d 1305, 1312 (M.D. Ga.
2009) (applying Florida law).
11
See, e.g., Oglesbee, 675 F. Supp. 2d at 1158;
see also Hooper v. Ideal Image Dev. Corp., No.
8:14-cv-2778-T-30EAJ, 2015 WL 1508494 (M.D.
Fla. Apr. 1, 2015) (noting the fact that the party
seeking enforcement of the waiver is a large corporation does not mean that the other party was
not able to negotiate the terms in the agreement).
12
See Hooper, 2015 WL 1508494 at *2 (noting
the party opposing the waiver did not present
evidence that she was pressured to sign the
agreement).
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Endnotes
138 S. Ct. 1612 (2018). For a thorough discussion of the Court’s opinion in Epic, see Christopher Shulman’s article in this issue of the
Checkoff.
2
U.S. Const. amend. VII.
3
Brookhart v. Janis, 384 U.S. 1, 4-5 (1966).
4
Bakrac, Inc. v. Villager Franchise Sys., Inc.,
164 Fed. App’x 820, 823 (11th Cir. 2006).
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PERC:
No Duty to Bargain Where Employer’s
Imposition of Discipline on Individual
Employee After Union is Certified
but Before CBA is Finalized Does Not
Impact the Collective Interests of Other
Members of the Bargaining Unit
By Christine D. Hanley and Viktoryia Johnson
West Palm Beach and Tampa
On December 15, 2017, Florida’s
Public Employees Relations Commission (PERC or the Commission)
issued its Final Order in the unfair labor
practice charge (ULP) matter brought
by the International Union of Operating
Engineers Locals 487, 487-A, 487-B,
and 487-S (Union) against the South
Florida Water Management District
(SFWMD), a public employer. In the
Final Order, the Commission declined
to follow the National Labor Relations
Board’s (NLRB or the Board) recent decision in Total Security, which overruled
the Board’s holding in Fresno Bee. Total
Security held discretionary discipline to
be a mandatory subject of bargaining
during the interim period after a union
has been certified or lawfully recognized as the employees’ representative
but has not yet entered into an initial
collective bargaining agreement (CBA)
with the employer. Instead, the Commission relied on its own precedent in
the City of Cocoa Beach line of cases to
hold that the public employer’s decision
to discipline an individual employee
with no pre-imposition notice to the
union or opportunity to bargain is not
an unfair labor practice where the decision has no impact on the collective
interests of the members of the bargaining unit. The Commission recognized
that although historically it has looked
to NLRB decisions construing the National Labor Relations Act (NLRA) for
guidance in deciding the merits of unfair
labor practice charges, in this case the

differences between the NLRA’s and
Florida’s Public Employees Relations
Act’s legislative schemes warranted a
different outcome.

The Union’s ULP Charge
On March 25, 2016, the International
Union of Operating Engineers Locals
487, 487-A, 487-B, and 487-S was certified as the bargaining representative
of various classifications of employees
of the South Florida Water Management District.1 Shortly thereafter, the
Union and SFWMD began bargaining
for an initial collective bargaining agreement.2 At the time the parties were
engaged in the bargaining, SFWMD
had in place several policies and procedures concerning employee discipline.3
On February 27, 2017, SFWMD
issued Larry Jacobs—a bargaining
unit member and heavy equipment
operator—a ten-day, eighty-hour suspension for violating SFWMD’s loading
procedure.4 SFWMD did not bargain
with the Union before suspending Mr.
Jacobs and did not give the Union notice of its intent to impose discipline.5
In response to SFWMD’s suspension decision, the Union filed an unfair
labor practice charge against SFWMD
on May 23, 2017.6 The Union alleged
SFWMD had violated the Florida Public
Employees Relations Act, Subsections
447.501(1)(a) and (c) of the Florida
Statutes,7 by suspending Mr. Jacobs
with no notice to the Union and no
pre-imposition opportunity to bargain
4

collectively.8 The Union based its argument on the NLRB’s August 2016
decision in Total Security.9 Pursuant to
Total Security, the Union argued:
[W]here an employer’s disciplinary system is fixed as to the broad
standards for determining whether
a violation has occurred, but discretionary as to whether or what type of
discipline will be imposed in particular
circumstances, while bargaining an
initial contract, the employer must
maintain the fixed aspects of the disciplinary system and bargain with the
union over the discretionary aspects,
such as the nature of the discipline,
before a suspension is imposed.10

The Union’s ULP charge appeared
to raise an issue of first impression:
whether, under Florida’s Public Employee Relations Act,11 the employer
has a duty to bargain over the discretionary aspects of its disciplinary
system while the parties are bargaining
for an initial contract.12

The NLRB’s Decision in Total
Security
The issue presented to PERC mirrored the central inquiry in the NLRB’s
Total Security decision with one important and irreconcilable exception: the
critical distinctions in the NLRA’s and
Florida’s Public Employees Relations
Act’s statutory schemes (see especially
the discussion of the Union’s fourth
exception, infra). The question in Total
Security was “whether an employer has

a duty to bargain before disciplining
individual employees, when the employer does not alter broad, preexisting
standards of conduct but exercises
discretion over whether and how to discipline individuals.”13 In that case, the
issue arose after the employees had
voted to be represented by the union
but before the employer and the union
finalized a collective bargaining agreement or another agreement concerning
discipline.14 The complainant in Total
Security alleged that the respondent
had violated Sections 8(a)(5) and (1)
of the National Labor Relations Act15 by
discharging three unit employees without prior notice or bargaining with the
Union that represented the employees
in this time frame.16
The NLRB began its analysis by
stating that the imposition of discipline
on employees clearly alters the terms
and conditions of their employment
and “implicates the duty to bargain
if it is not controlled by preexisting,
nondiscretionary employer policies
or practices.”17 At the same time, the
NLRB recognized that “[n]ot every unilateral change that affects terms and
conditions of employment triggers the
duty to bargain.”18 Rather, the inquiry is
“whether the changes had a material,
substantial, and significant impact on
the employees’ terms and conditions
of employment.”19 The Board noted
that serious disciplinary actions such
as suspension have an inevitable and
immediate impact on employees’ tenure, status, or earnings, and “[r]equiring
bargaining before these sanctions are
imposed is appropriate.”20 On the other
hand, bargaining over lesser sanctions
“may properly be deferred until after
they are imposed.”21 After analyzing
the Oneita Knitting decision22 and other
NLRB precedent, the Board ultimately
held that when a union has been certified or lawfully recognized as the employees’ representative but has not yet
entered into a CBA with the employer,
discretionary discipline is a mandatory
subject of bargaining:
[W]here an employer’s disciplinary system is fixed as to the broad
standards for determining whether
a violation has occurred, but discretionary as to whether or what type of

discipline will be imposed in particular circumstances, . . . an employer
must maintain the fixed aspects of
the discipline system and bargain
with the union over the discretionary aspects (if any), e.g., whether to
impose discipline in individual cases
and, if so, the nature of discipline to
be imposed. The obligation to provide
notice and an opportunity to bargain
is triggered before a suspension,
demotion, discharge, or analogous
sanction is imposed, but after imposition for lesser sanctions, such as oral
or written warnings.23

While recognizing that a duty of preimposition bargaining could, at least
occasionally, delay the employer’s
disciplinary action or change the decision that it would have otherwise
reached unilaterally, the Board in Total
Security nonetheless determined that
“permitting the employee to address the
proposed discipline through his or her
representative in bargaining is likely to
lead to a more accurate understanding
of the facts, a more even-handed and
uniform application of rules of conduct, often a better and fairer result,
and a result the employee is more

able to accept.”24 The NLRB decided
that any potential delay that a duty of
pre-imposition bargaining may cause
in implementing discipline or possible
effect the duty may have on the employer’s ability to manage its workforce
is nonetheless fairly balanced against
employees’ Section 7 rights, including
the right of representation.25 A different
conclusion, in the Board’s view, would
in effect render the NLRA meaningless:
“To . . . permit employers to exercise
unilateral discretion over discipline after
employees select a representative . . .
would demonstrate to employees that
the [National Labor Relations] Act and
the Board’s processes implementing it
are ineffectual, and would render the
union (typically, newly certified or recognized) that represents the employees
impotent.”26

The Union’s Six Exceptions
and PERC’s Final Order
On September 19, 2017, the PERC
hearing officer issued a Recommended
Order on the Union’s ULP charge
against SFWMD.27 Relying on PERC’s
prior decisions, chiefly Cocoa Beach
continued, next page
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PERC, continued
Professional Fire Fighters, Local 3570
v. City of Cocoa Beach,28 the hearing officer held that the discipline of
individual bargaining unit members
failed to establish a violation of a public
employer’s duty to bargain absent a
unilateral change in the disciplinary
process.29 The hearing officer further
held that in the absence of a unilateral
change in SFWMD’s disciplinary policy
or process, the employer’s decision to
suspend Mr. Jacobs without providing the Union with notice and a preimposition opportunity to bargain did
not constitute an unfair labor practice.30
On October 4, 2017, the Union filed
six exceptions to the Recommended
Order.31 In the exceptions, the Union
challenged the hearing officer’s conclusions of law and argued that PERC
should reject her analysis, adopt the
NLRB’s Total Security standard requiring pre-imposition bargaining over
discipline for bargaining unit employees, and reject the hearing officer’s
ultimate conclusion that SFWMD had
not committed an unfair labor practice.32
SFWMD, of course, countered, by arguing the hearing officer had correctly
rejected the Total Security standard.33
The Commission issued its Final
Order on December 15, 2017.34 Prior to
considering the Union’s six exceptions,
PERC first noted that collectivity was
“the heart and soul” of the Florida Public
Employees Relations Act.35 The Commission acknowledged that the precedent set in City of Riviera Beach, Manatee County School Board, City of Cocoa
Beach, and City of South Pasadena did
not focus on the time period between a
union’s certification as the employees’
representative and the finalization of a
CBA.36 Nonetheless, PERC found that
“the general legal principle espoused
in these cases remains dispositive.”37
The Commission held: “If the public
employer’s imposition of discipline on
an individual employee does not impact
the collective interests of the members
of the bargaining unit, whether there
is a contract in effect or not, there is
no obligation to engage in collective
bargaining.”38 Noting first that Total

Security had overruled the NLRB’s
prior decision in Fresno Bee, 39 the
Commission then went on to analyze
the Union’s exceptions.
In its first exception, the Union asserted the hearing officer had mischaracterized its argument.40 Specifically,
the Union posited it had argued in favor
of the requirement that bargaining during the interim period must occur “prior
to suspending, demoting, or terminating any bargaining unit member,” not
merely that an alteration in Mr. Jacobs’
individual terms and conditions of
employment had taken place.41 PERC
denied this part of the Union’s first
exception. The Commission reasoned
that the hearing officer had considered
Total Security’s effect on the entire bargaining unit.42 However, the facts of the
case at hand focused on the discipline
of only one employee, and the hearing
officer had properly considered the
effect of the suspension on that one
employee’s terms and conditions of
employment.43
In the balance of its first exception,
the Union argued that Total Security did
not concern individual employees but
rather focused on the union’s “position
as a certified bargaining representative
for the entire bargaining unit.”44 Based
on Total Security and other precedent,45
the Union argued that “the purpose of
requiring bargaining prior to imposing
discipline when the parties are negotiating their first contract is to ‘prevent the
employer from undermining the union
by taking steps which suggest to the
workers that it is powerless to protect
them.’”46
The Commission “disagree[d] with
the premise in Total Security that disciplinary action against an individual
employee for cause will lead the remaining members of the bargaining unit
to conclude that a union is powerless
or impotent.”47 PERC reasoned that,
since the passing of the NLRA nearly
a century ago, “private sector employers have exercised unilateral discretion
over discipline after employees select a
representative, i.e., to proceed as before despite the fact that the employees
have chosen to be represented,” and
public sector employers have had the
same right since 1974.48 Therefore, the
6

Commission concluded, it would be
unreasonable for employees to think
a union is impotent merely because
an employer administers a preexisting
disciplinary policy and disciplines an individual employee for cause in the time
period after a union is certified as the
bargaining representative but before a
CBA is ratified.49 Based on this analysis,
PERC also denied the remaining part
of the Union’s first exception.50
In its second exception, the Union
claimed the hearing officer had incorrectly relied on the factually distinguishable City of Cocoa Beach decision.51
The Commission denied this exception,
however, finding the hearing officer
had correctly deduced the underlying
principle from City of Cocoa Beach
“that the obligation to engage in collective bargaining arises when the effect
is upon the collective interests of the
represented employees.”52
In its third exception, the Union argued that the hearing officer’s conclusion that SFWMD’s decision to suspend
Mr. Jacobs was not an unfair labor
practice disregarded the Commission’s
prior decisions adopting the doctrine
set forth in NLRB v. Katz.53 Katz held
that an employer’s unilateral change in
the bargaining unit employees’ terms
and conditions during the course of
collective bargaining constituted an
unlawful refusal to bargain.54 The Commission disagreed that Katz changed
the analysis in the case at hand, because the discipline here concerned an
individual employee whereas in Katz
the employer, while bargaining with the
union, unilaterally approved merit pay
increases, changed the leave policy,
and implemented a new pay increase
system, all of which affected the collective interests of the whole bargaining
unit.55 Accordingly, the Katz doctrine
had no application, and the Union’s
third exception was denied.
In its fourth exception, the Union
argued the hearing officer had erroneously concluded that differing legislative schemes compelled rejection of
Total Security as persuasive authority.56
Although PERC acknowledged that it
generally looked to NLRB decisions
for guidance when dealing with novel
issues, there were “critical distinctions”

between private and public sector bargaining, as recognized by the Florida
Supreme Court. 57 The Commission
commented that a distinction between
private and public sector collective
bargaining occurs under Total Security
when the parties’ lack of agreement
results in impasse.58 In the private sector, the Commission continued, after an
impasse is declared, the employer may
unilaterally impose the change, and a
union may reciprocate with economic
pressure, such as a strike.59 Public
sector employees, on the other hand,
cannot strike.60 Additionally, Florida’s
legislature has a defined process for
resolving impasses, including a special
magistrate hearing.61 The Commission
further noted that if an employer must
engage in bargaining over the discretionary discipline for a single employee,
it would open the door to require
bargaining “over other discretionary
acts which could have an inevitable
and immediate effect on an individual
employee’s tenure, status, or earnings,
such as an individual’s out-of-grade
work assignment, an individual’s transfer from one shift to another or granting
or ordering overtime.”62 Given these
differences in the legislative schemes
for public and private bargaining, the
Commission declined to follow Total
Security and therefore denied the fourth
exception.63
In its fifth exception, the Union challenged the hearing officer’s conclusion
that in the absence of a negotiated
grievance process, the Union should
have challenged Mr. Jacobs’ discipline
through SFWMD’s appeal process.64
The Union argued that the hearing officer had ignored the employer’s and the
union’s statutory obligation to bargain
collectively after the union’s certification
as the bargaining agent and therefore
had misplaced its focus on SFWMD’s
internal appeal process.65 The Union
asserted that the internal process
was not the proper dispute resolution
mechanism and took away the Union’s
representational authority despite the
parties’ negotiations for an initial CBA.66
Again, PERC held that the Union could
not bargain over the discipline of individual employees.67 The Commission
further rejected the Union’s argument

regarding the loss of representational
authority because, “[u]ntil a contract is
ratified, the Water District’s responsibility is to maintain the status quo and the
Union’s representational authority on
behalf of an individual employee who
is subject to discipline is to challenge
the disciplinary penalty using the existing dispute resolution mechanism.”68
Accordingly, PERC denied the Union’s
fifth exception.69
Finally, the Commission also rejected
the Union’s sixth exception. In this exception, the Union summarized its first
five exceptions and reiterated that the
Commission should reject the hearing
officer’s analysis and conclusions.70
However, PERC determined that its
previous decisions in City of Cocoa
Beach and Manatee County School
Board, the NLRB’s Fresno Bee decision, and the dissent in Total Security
aligned with the legislative intent behind
collective bargaining in Florida.71 Accordingly, the Commission adopted the
hearing officer’s Recommended Order
in full and dismissed the Union’s unfair
labor practice charge.72

Conclusion

covers public sector employers. The
Commission’s decision also reinforces
the legal principle it established in the
City of Cocoa Beach line of cases as
well as its application of the NLRB’s
decision in Fresno Bee.
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PERC’s Final Order in this case is
important because it recognizes the
differences in the legislative schemes
between the NLRA, under which Total
Security was decided and which governs the relationship between unions
and private employers, and the Florida
Public Employees Relations Act, which
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PERC, continued
Id.
Id.
6
Id. at *1. A copy of the Union’s ULP charge is
on file with the authors.
7
Subsection 447.501(1)(a) prohibits public
employers from “[i]nterfering with, restraining, or
coercing public employees in the exercise of” their
labor rights. Fla. Stat. § 447.501(1)(a) (2017).
Subsection (c) prohibits public employers from
“[r]efusing to bargain collectively, failing to bargain collectively in good faith, or refusing to sign
a final agreement agreed upon with the certified
bargaining agent for the public employees in the
bargaining unit.” Id. at § 447.501(1)(c).
8
Final Order, supra note 1, at *1. The Union also
asserted that SFWMD had unilaterally changed
its disciplinary process, the status quo regarding
consistent disciplinary penalties, and the status
quo regarding when the loading procedure could
be used as a basis for discipline, but on August
4, 2017, the Union withdrew all portions of the
charge alleging unilateral changes. Id. at *1 & n.2;
see ULP Charge, at ¶8.
9
Final Order, supra note 1, at *1–2 (citing Total
Sec. Mgmt. Ill. 1 and International Union Security
Police Fire Professionals, 2016 NLRB LEXIS 649
(N.L.R.B. Aug. 26, 2016)).
10
ULP Charge, at ¶9.
11
The Florida Public Employees Relations Act is
codified in Fla. Stat. §§ 447.201, et seq.
12
See Charging Party’s Notice of Partial Withdrawal of Unfair Labor Practice Charge, International Union of Operating Engineers Locals 487,
487-A, 487-B, and 487-S v. S. Fla. Water Mgmt.
Dist., Case No. CA-2017-040, at ¶4 (Aug. 4, 2017)
(on file with the authors).
13
Total Sec., 2016 NLRB LEXIS 649, at *4.
14
Id.
15
See 29 U.S.C. § 158(a).
16
Id. at *3–4.
17
Total Sec., 2016 NLRB LEXIS 649, at *10.
18
Id. at *12.
19
Id. (quotations omitted) (quoting Toledo Blade
Co. and Toledo Newspaper and Printing Graphics
Union No. 27N, 343 N.L.R.B. 385, 387 (2004)).
20
Id. at *12–13.
21
Id. at *13.
22
See Oneita Knitting Mills, Inc. and Textile
Workers Union, 205 N.L.R.B. 500, 1973 NLRB
LEXIS 696 (N.L.R.B. Jan. 1, 1973).
23
Total Sec., 2016 NLRB LEXIS 649, at *19–20.
24
Id. at 33 (citing First Nat’l Maint. Corp. v. NLRB,
452 U.S. 666, 668 (1981) (“The concept of mandatory bargaining is premised on the belief that
collective discussions . . . will result in decisions
that are better for both management and labor
and for society as a whole.”)).
25
Id. at *33–34.
26
Id. at *41.
27
International Union of Operating Engineers
Locals 487, 487-A, 487-B, and 487-S v. S. Fla.
Water Mgmt. Dist., Case No. CA-2017-040, 2017
FL PERC LEXIS 349 (P.E.R.C. Sept. 19, 2017).
28
23 F.P.E.R. ¶ 28257 (1997). We must extend
extra special thanks to our colleague and friend
Jeff Mandel, Partner, Fisher Phillips, for his early
work on the Cocoa case(s), as well as his support and feedback as this matter worked its way
through the PERC process.
4
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Final Order, supra note 1, at *3-4.
Id. at *4.
31
Id.
32
Id. at *4–5.
33
Id. at *5.
34
See Final Order, supra note 1.
35
Id. at *5–6 (citing Fla. Stat. §§ 447.203(14)
(defining collective bargaining); 447.309(1) (requiring public employers to bargain collectively
in the determination of wages, hours, and terms
and conditions of employment of the public employees within the bargaining unit); 447.501(1)
(c) (prohibiting public employers from refusing to
bargain collectively or failing to bargain collectively
in good faith); cf. Federation of Physicians and
Dentists/Alliance of Healthcare and Professional
Employees v. City of Riviera Beach, 36 F.P.E.R.
¶ 371 (2010) (changing the work schedule of only
one employee was not unlawful; the obligation to
bargain arises only when the impact is upon the
collective interests of the represented employees)
(citing Manatee Cty. Sch. Bd., 7 F.P.E.R. 12017 at
*33-34 & ns. 8, 10, and 11 (1980) (ruling that an
employer’s unilateral change of one employee’s
teaching schedule from one class to another was
not unlawful because the assignment affected
only the individual employee and had no collective
impact upon the terms and conditions of employment of unit employees; therefore it was not a
subject on which collective bargaining was required))); accord City of Cocoa Beach, 23 F.P.E.R.
¶ 28257 (reiterating there is no unlawful unilateral
action by an employer when the dismissal of one
employee does not impact the collective interests
of all of the members of a bargaining unit); St
Petersburg Association of Fire Fighters, Local
747 v. City of South Pasadena, 20 F.P.E.R. ¶
25128 (1994) (holding that a change in the work
schedule of one fire fighter did not rise to the level
of unfair labor practice where there was no actual
or potential impact on the collective interest).
36
Id. at *6.
37
Id.
38
Id.
39
Id. (citing Mcclatchy Newspapers, Inc. and
Graphic Communications International Union,
Local 404, 337 N.L.R.B. 1161 (2002)) [hereinafter
Fresno Bee]. In Fresno Bee, the Board had held
that when an employer does not deviate from a
preexisting disciplinary policy but simply applies
the policy in imposing discipline to an individual
employee, the imposition of that discipline is not a
unilateral change, despite the employer’s discretion in the policy application. Final Order, supra
note 1, at *6; see Fresno Bee, 337 N.L.R.B. 1161.
40
Final Order, supra note 1, at *7.
41
Id.
42
Id.
43
Id.
44
Id.
45
See NLRB v. Advertisers Mfg. Co., 280
N.L.R.B. 1185 (1986), enforced 823 F. 2d 1086,
1089 (7th Cir. 1987); General Counsel Memo GC
07-08 at 1 (Meisburg, May 29, 2007), https://www.
americanbar.org/ content/dam/aba/administrative/
labor_law/meetings/2010/annualconference/185.
authcheckdam.pdf. In Advertisers, the employer
laid off several workers in the period after the
union’s certification as a bargaining representative
but before signing a CBA, without negotiating
the layoffs with the union. 280 N.L.R.B. 1185 at
1197. The Board held that “[t]he Respondent was
obligated to notify and bargain with the Union
concerning layoffs from the time it became the
29
30

8

exclusive representative of the employees . . . .
By unilaterally laying off unit employees . . . ,
the Respondent violated Section 8(a)(5) and
(1).” Id. The NLRB’s General Counsel’s Memo
concerned additional remedies in first-contract
bargaining cases where an employer engaged
in bad faith bargaining tactics or other bargaining
violations that delayed or otherwise hindered
negotiations. See General Counsel Memo.
Neither the Advertisers case nor the General
Counsel’s Memo, however, involved an employer
disciplining a single employee, as in the case at
hand. Final Order, supra note 1, at *8. Rather, both
addressed the harm caused by bad-faith employer
conduct and unilateral changes to the bargaining
unit as a whole. Id.
46
Final Order, supra note 1, at *8 (quoting Total
Sec., 2016 NLRB LEXIS 649, at *42).
47
Id.
48
Id. at *8–9 (citing Ch. 74-100, § 3, 1974 Fla.
Laws (codified at § 447.209, Fla. Stat. (“It is also
the right of the public employer to . . . take disciplinary action for proper cause . . . .”).
49
Id. at *9.
50
Id.
51
Id. In City of Cocoa Beach, the parties were
not bargaining for an initial contract, and there was
a negotiated disciplinary procedure in place. Id.;
see 23 F.P.E.R. ¶ 28, 257.
52
Final Order, supra note 1, at *9. See City of
Cocoa Beach, 23 F.P.E.R. P28, 257 (“Local 3570
. . . seeks to require the City to bargain concerning ‘effects,’ each time it disciplines an employee
pursuant to known work rules and disciplinary
procedures. Such a requirement would unduly
limit management’s ability to act in disciplinary
matters over ‘individual disputes.’ Accordingly,
we agree with the General Counsel’s conclusion
that such effects bargaining would ‘invoke the
bargaining process in a way not intended by the
Legislature.’”).
53
Id. at *10 (citing NLRB v. Katz, 369 U.S. 736,
743 (1962)).
54
Id.; see Katz, 369 U.S. at 743 (“We hold that
an employer’s unilateral change in conditions of
employment under negotiation is similarly a violation of § 8 (a)(5), for it is a circumvention of the
duty to negotiate which frustrates the objectives
of § 8 (a)(5) as much as does a flat refusal.”).
55
Id. at *10.
56
Id. at *11.
57
Id.; see e.g., United Teachers, Local 1974 v.
Dade Cty. Sch. Bd., 500 So. 2d 508, 512 (Fla.
1986) (noting “[m]yriad distinctions, not just those
of procedures, . . . between public and private
collective bargaining”).
58
Final Order, supra note 1, at *11.
59
Id.
60
Id. (citing Art. 1, § 6, Fla. Const.; § 447.505,
Fla. Stat.).
61
Id. (citing § 447.403, Fla. Stat.).
62
Id.
63
Id.
64
Id. at *12.
65
Id. (citing § 447.309(1), Fla. Stat.).
66
Id.
67
Id.
68
Id.
69
Id.
70
Id. at *13.
71
Id.
72
Id.

★ HALL OF FAME ★

James G. Brown
Inducted into the
Section Hall of Fame
In April of this year, the Labor and Employment Law Section lost longtime
member and former chair (1984-85) James G. “Jim” Brown. At the Annual
Florida Bar Convention in June in Orlando, Jim was inducted into the Section Hall of Fame, a posthumous honor awarded to those who have had
significant involvement in both the Section and the active practice of labor
and employment law in Florida for a substantial portion of his or her career.
A graduate of Bates College and the North Carolina School of Law, Jim
Brown focused his practice on representing employers such as government
contractors, construction companies, health care corporations, and public
entities in labor and employment matters. He represented clients before the
National Labor Relations Board, the Florida Public Employees Relations
Commission, and the United States Department of Labor. He was also a
certified mediator who mediated over 800 labor and employment cases.
He retired from FordHarrison LLP (Orlando) in 2016.
Jim was routinely recognized by peer review publications as one of the
top lawyers in the labor and employment law field. He was not only well
respected but well liked. In the words of former colleague Andy Hament,
Jim Brown will be remembered for “his wide array of legal expertise, his
story telling and jovial sense of humor, and his deep passion for basketball.
A very good guy.”

9

KNEELING IN PROTEST, continued from page 1
Following a 2017 season filled with
entire teams kneeling during the anthem, mounting political pressure, and
a mixture of praise and backlash from
the media, National Football League
(NFL) owners issued a new policy on
May 23, 2018. The policy stated that,
effective this season, all NFL players
would be required to stand for the
national anthem on the field or wait in
the locker room until it has concluded.
Should a player fail to comply with this
rule, the NFL could impose a fine upon
the team, and the team in turn could
impose discipline upon the player.1
Following the NFL’s announcement, the
National Football League Players Association (NFLPA), which is the union
for the players, immediately stated
that “the NFL chose to not consult the
union in the development of this new
‘policy.’ Our union will review the new
‘policy’ and challenge any aspect of it
that is inconsistent with the collective
bargaining agreement.”2 As a result,
the NFLPA filed a grievance against the
NFL. Subsequently, on July 19th, NFL
owners and the NFLPA announced a
deal that effectively put everything on
hold. The implementation of the anthem
policy has been halted, and the union’s
grievance will not move forward, for
now.3 Broader questions—such as the
impact this situation has on the rights
and privileges of players who wish to
protest and on the freedom of private
employers to enforce workplace rules
like the NFL’s—remain.

First Amendment Protections
At first glance, it may be easy to
encompass an employee’s ability to
protest at work under his or her First
Amendment rights. The First Amendment to the U.S. Constitution provides
that “Congress shall make no law . . .
abridging the freedom of speech, or
of the press; or the right of the people
peaceably to assemble.”4 However,
while the Bill of Rights restricts the
government’s ability to interfere with
individual liberties, it does not restrain
the actions of a private employer such
as the NFL. Nevertheless, it may be

possible to argue for protection under
some state laws and the National Labor
Relations Act (NLRA).

State Law
A few states have carved out greater
protections for employees who wish to
engage in political activity both inside
and outside of the workplace. For example, California employers are prohibited from taking adverse employment
action or engaging in discrimination
or retaliation toward an employee who
engages in political activity.5 Political
activity may include activity outside
of work, such as appearing on a radio
show in support of a candidate or joining the board of an organization that
supports a political cause. The State
of Connecticut even extends the same
free speech rights afforded by the
First Amendment to employees in the
private sector.6 An employee may not
be disciplined or discharged for exercising his or her First Amendment rights
if the activity does not substantially or
materially interfere with the employee’s
job duties or working relationship with
the employer.7 In Florida, there are no
additional protections for employees
beyond those offered by federal law.

National Labor Relations Act
Section 7 of the NLRA provides protections to more than just unionized
employees. It entitles non-supervisory
employees working in the private sector to “have the right . . . to engage in
. . . concerted activities for the purpose
of . . . mutual aid or protection.”8 In the
workplace, this provision means that an
employee may engage in protected or
concerted activities such as protests,
strikes, or demonstrations in an effort to
improve his or her working conditions.
The U.S. Supreme Court has held that
concerted activities can include political
activity, and these activities are protected even when employees engage
in them in support of those who work
for a different employer.9
As for the NFL, the argument centers
around whether the conduct of the
players kneeling during the anthem is
10

connected to the terms and conditions
of their employment. If a player relies
upon his Section 7 rights to contest
the NFL policy, his argument may fail
if the National Labor Relations Board
(NLRB), which enforces the NLRA,
deems the act of kneeling during the
national anthem a societal protest
rather than a concerted activity targeted
toward the benefit of improved working
conditions for employees.10
It is also important to note the impact
of the collective bargaining agreement
on this issue. As evidenced by the
NFLPA’s initial response to the policy
and by the subsequent grievance filed,
the union will challenge the policy
for violating the collective bargaining
agreement. Should the policy be enforced, the union will almost certainly
litigate the issue.
With the 2018 football season in full
swing, it remains to be seen what will
ultimately come of the NFL’s new policy.
For now, private employers should
be cognizant of state law impacts on
political activity in the workplace and
should review their employment policies if they intend to impose limits on
an employee’s political activity.
Deidra B. Demps
is Assistant General
Counsel at Modern
Business Associates, Inc., a professional employer
organization that
provides HR outsourcing services
D. DEMPS
to clients across the
country. She received her undergraduate degree from the University of Florida and her law degree from Stetson
University College of Law.
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NFL Commissioner Roger Goodell, Statement
on National Anthem Policy, May 23, 2018, http://
www.nfl.com/news/story/0ap3000000933962/
article/roger-goodells-statement-on-nationalanthem-policy.
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NFLPA Statement on New Anthem Policy
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U.S. Const. amend. I.

Cal. Lab. Code §§ 98.6(a)(2016); Cal. Lab.
Code § 1102 (West 2018). Similar laws exist in

5

Colorado, Louisiana, New York, South Carolina,
and Utah.
6
Conn. Gen. Stat. Ann. § 31–51q (West 2018).
7
Id.
8
29 U.S.C. § 157 (1947).
9
See Eastex, Inc. v. NLRB, 437 U.S. 556,
564–65 (1978) (indicating that the NLRB and

the courts have long held that the mutual aid
or protection clause of Section 7 encompasses
political activity).
10
Id. at 567–68 (stating that the relationship between concerted activity and employee interests
can become so attenuated that an activity cannot
fairly be deemed to come within the mutual aid
or protection clause).

Arbitration Act (FAA) arose out of the
perception that courts had been “unduly
hostile to arbitration.”5 Thus, the FAA
specifically provided that agreements
to arbitrate were enforceable, and it
required federal courts to enforce arbitration clauses as written, subject only
to the usual defenses against enforcement of any contract.6 Consequently,
the Court reasoned, since parties are
free to enter into arbitration agreements
and to specify the procedures of such
arbitration in their agreements, parties
should likewise be able to bargain away
their right to proceed in a class or collective action format.7
In reaching this conclusion, the Court
rejected “the employees”8 various arguments. First, the Court held the FAA’s
savings clause—i.e., that arbitration
agreements “shall be valid, irrevocable,
and enforceable, save upon such
grounds as exist at law or in equity
for the revocation of any contract”9—
did not provide an independent basis
to override a collective action waiver.
Instead, the savings clause merely required arbitration agreements to meet
the same enforcement standards as
any other kind of contract.10
Second, the Court determined the
NLRA’s “concerted activities” language
does not reveal the required specific
congressional intent to invalidate FAApermissible waivers of collective action
procedures:

out class action procedures suffice?
Or would opt-in procedures be necessary? What notice might be owed
to absent class members? What
standards would govern class certification? Should the same rules always
apply or should they vary based on
the nature of the suit? Nothing in the
NLRA even whispers to us on any of
these essential questions. And it is
hard to fathom why Congress would
take such care to regulate all the
other matters mentioned in Section
7 yet remain mute about this matter
alone—unless, of course, Section 7
doesn’t speak to class and collective
action procedures in the first place.11

SCOTUS, continued from page 1
collective) action waivers in otherwise
valid arbitration agreements. In delivering the 5-4 opinion for the Court, Justice
Gorsuch provided this background:
Although the [Federal] Arbitration
Act and the NLRA have long coexisted—they date from 1925 and 1935,
respectively—the suggestion they
might conflict is something quite new.
Until a couple of years ago, courts
more or less agreed that arbitration
agreements like those before us must
be enforced according to their terms.
[citations omitted].
The National Labor Relations Board’s
general counsel expressed much
the same view in 2010. Remarking
that employees and employers “can
benefit from the relative simplicity
and informality of resolving claims
before arbitrators,” the general counsel opined that the validity of such
agreements “does not involve consideration of the policies of the National
Labor Relations Act.” Memorandum
GC 10–06, pp. 2, 5 (June 16, 2010).
But recently things have shifted. In
2012, the Board—for the first time
in the 77 years since the NLRA’s
adoption—asserted that the NLRA effectively nullifies the Arbitration Act in
cases like ours. D.R. Horton, Inc., 357
N.L.R.B. 2277. Initially, this agency
decision received a cool reception in
court. See D.R. Horton, 737 F.3d, at
355–62. In the last two years, though,
some circuits have either agreed with
the Board’s conclusion or thought
themselves obliged to defer to it
under Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc.,
467 U.S. 837 (1984). . . .4

The Court’s Rationale
In ruling the collective waivers valid,
the Court explained that the Federal

[M]issing entirely from this careful
regime [i.e., the NLRA] is any hint
about what rules should govern the
adjudication of class or collective actions in court or arbitration. Without
some comparably specific guidance,
it’s not at all obvious what procedures
Section 7 might protect. Would opt-

11

Third, the Court observed that the
collective action rights at issue here
arise from the Fair Labor Standards
Act (FLSA), rather than the NLRA.
This is significant, the Court explained,
because claims involving the FLSA’s
enforcement mechanism have been
held arbitrable under the FAA since at
least the Court’s decision in Gilmer v.
Interstate/Johnson Lane Corp.,12 and
“‘every circuit to consider the question’
has held that the FLSA allows agreements for individualized arbitration.”13
Consequently, the Court observed, the
employees’ NLRA vitiation-of-waivers
argument is too attenuated from the
substance of the dispute to prevail over
the FAA.14 Instead, the Court found that
the various statutory “textual and contextual clues” corroborate the Court’s
long-standing position that absent an
express congressional abrogation,
there is no conflict between the FAA
and other federal statutes that prevents
arbitration of claims that could otherwise be brought in court.15
Finally, the Court determined the
continued, next page

SCOTUS, continued
NLRB was not entitled to Chevron deference in this matter because in D.R.
Horton “the Board ha[d]n’t just sought
to interpret its statute, the NLRA, in
isolation; it ha[d] sought to interpret this

statute in a way that limits the work of
a second statute, the Arbitration Act.”16
In doing so, the Board exceeded “[o]ne
of Chevron’s essential premises”: that
the agency to which the courts were
considering deferring was construing
solely the statutory scheme that Congress charged the agency to enforce.17
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Dissent
Epic contained a vigorous dissent
by Justice Ginsburg, in which Justices
Breyer, Sotomayor, and Kagan joined.
The dissent discussed the history of
the NLRA and its intent to address
the inequality of bargaining power
inherent in the employee-employer
relationship.18 The dissent noted that
the FLSA’s collective action procedure
was established for much the same
reasons, predicated on the assumption
that employees may be better able to
retain counsel and to pursue recovery
for violations of the FLSA if they are
able to aggregate their claims and avail
themselves of the economies of scale
inherent in “collective litigation” against
their employer.19 And in response to the
Court’s argument that “[n]othing in the
NLRA even whispers” about arbitration rules, Justice Ginsburg countered
that the NLRA establishes “the right to
act in concert using existing, generally
available procedures.”20
Since the NLRA makes it an unfair
labor practice for an employer to interfere with employees’ Section 7 rights
to engage in concerted action for their
mutual protection, the dissent would
adopt the D.R. Horton rationale, holding
waivers of FLSA collective actions in
otherwise enforceable arbitration clauses invalid as unlawful infringements on
employees’ rights under both the FLSA
and the NLRA.21 Especially in this postCircuit City22 era of employer-dictated
arbitration clauses—the terms of which
employees have no meaningful ability to negotiate with their employers,
argued the dissent—statutory rights to
collective action should be protected,
and employers should not be able to
force employees to waive such rights.23

Impact on Employees and
Employers in Florida
In reality, Epic Systems does little
to change the law in Florida. Since at
least 2014, the Eleventh Circuit has
allowed waivers of FLSA collective action rights in arbitration agreements.24
Other than remove the possibility the
Supreme Court might adopt the NLRB’s
D.R. Horton approach to such waivers, Epic Systems has not affected
the employee-employer playing field.

While there is still the possibility that
employees, in groups or unions, may
be able to persuade their employers to
allow such collective actions in arbitration (and there are financial arguments
to be made that could persuade some
employers25), it remains likely that many
employers will continue to require their
employees to sign agreements that
not only mandate arbitration of most
employment law claims but also waive
the employees’ right to proceed as part
of a class or collective action.
Chris Shulman is
an attorney, mediator, and arbitrator
based out of Tampa.
He has conducted
approximately 3000
mediations and
1500+ arbitrations
(or similar decisionC. SHULMAN
making processes),
the majority of which involved labor
or employment issues. He is also a
Pinellas County Wage Theft Ordinance
Special Magistrate.
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employer for FLSA violations. The arbitration
agreements contained waivers of collective actions and, following Walthour, I ruled the waivers
were valid. Notwithstanding the employer’s insistence on individual arbitrations, as a practical
matter the parties agreed that material discovered in any of the five cases would be admissible in all the other cases before me. Likewise,
to minimize cost—both in attorneys’ fees and
arbitrator fees—the parties agreed to consolidate
the hearings of all five cases, obviating the need
for repeat testimony and argument, although the
parties still had me prepare separate awards for
each of the five employees’ claims. In retrospect,
the employer may not have gained much advantage by insisting on enforcement of the collective
action waivers in that particular matter and likely
incurred substantial increased litigation expense
by doing so. Of course, by retaining the individual
nature of each employee’s FLSA claims, the employers avoided the FLSA collective action notice
and opt-in process, with its substantial attendant
cost.
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CASE NOTES
FEDERAL COURTS
Eleventh Circuit
By Carlo Marichal
Genuine issues of material fact exist as to whether valet tickets may
be used to satisfy FLSA’s handling
clause requirement.
Asalde v. First Class Parking Sys. LLC,
--F.3d--, 2018 WL 3687862 (11th Cir.
2018).
Plaintiffs were valet car drivers who
sued their employer alleging violations
of the Fair Labor Standards Act (FLSA).
The district court granted summary
judgment in favor of the employer, holding there was no coverage. On appeal,
the Eleventh Circuit held that a jury may
find that the valet tickets the drivers
used to match keys with vehicles may
be construed as “materials” under the
FLSA’s “handling clause.” Furthermore,
the Eleventh Circuit opined that a jury
may also find that valet tickets are
necessary for the employer to run its
valet operations.
Employer’s prompt remedial action
warranted setting aside jury verdict
in employee’s favor for sexual harassment.
Wilcox v. Corr. Corp. of Am., 892 F.2d
1283 (11th Cir. 2018).
The plaintiff made a complaint to
management that her coworker touched
her on the buttocks twice. After the
plaintiff complained to management,
the coworker rolled his eyes at her
and punched a machine to intimidate
her, prompting the plaintiff to make
a second complaint. Thereafter, the
employer hired an outside investigator
who ultimately found the plaintiff was
sexually harassed. After trial, the jury
found in the plaintiff’s favor. On appeal,
the Eleventh Circuit ruled that the employer could not be held liable under
a constructive knowledge theory and
that the company’s action in retaining

an investigator was sufficiently prompt
to shield itself from liability for the coworker’s sexual harassment.
“Motivating factor” analysis does
not apply to ADEA age and retaliation claims, and the standard for
proving a hostile work environment
is a high one.
Babb v. Sec’y, Dep’t of Veteran Affairs,
--Fed. App’x--, 2018 WL 34345000
(11th Cir. 2018).
The plaintiff filed suit under Title VII
(gender) and the ADEA alleging discrimination, retaliation, and a hostile
work environment. The district court
granted summary judgment in favor
of the employer. The Eleventh Circuit
reversed only the Title VII discrimination claim, on grounds that the district
court had not applied the “mixed motive” standard and only applied the
McDonnel Douglass standard. The
appellate court rejected the argument
that the mixed motive standard applies
to ADEA claims as well as to retaliation
claims. Lastly, the appellate court found
that the employer’s (1) removal of the
plaintiff’s “advanced scope of practice”
designation; (2) denial of the plaintiff’s
request for training; (3) failure to hire
the plaintiff for another position; and (4)
comments to the plaintiff did not amount
to a hostile work environment.
Officers not entitled to wages for
time spent commuting in marked
patrol vehicles.
Llorca v. Sherriff, Collier Cty., 893 F.3d
1319 (11th Cir. 2018).
Sherriff deputies filed suit seeking unpaid wages for time spent driving to and
from work in marked patrol vehicles.
The plaintiffs argued that donning and
doffing protective gear and monitoring
traffic while commuting to and from
work were integral to their principal
activities. The Eleventh Circuit rejected
both arguments and found the time
commuting was non-compensable under the Portal-to-Portal Act and cases
construing it.
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Employer’s use of either cash or accrual basis of accounting governs
FLSA enterprise coverage, and an
offer of judgment cannot be accepted after a final judgment is entered.
Collar v. Abalux, 895 F.3d 1278 (11th
Cir. 2018).
The district court ruled, and the
Eleventh Circuit agreed, that an employer has the choice to use the cash
basis method of accounting or the accrual basis of accounting. The FLSA’s
enterprise coverage is based on the
method the employer actually uses.
Additionally, the Eleventh Circuit affirmed the district court’s order striking
a notice of acceptance of an offer of
judgment because the notice was filed
after summary judgment was granted
in the employer’s favor.
A party’s failure to pay arbitration
fees does not per se warrant entry
of a default judgment.
Hernandez v. Acosta Tractors, Inc.,
--F.3d--, 2018 WL 3761126 (11th Cir.
2018).
The employer successfully compelled arbitration of an employment
dispute; however, the employer later
defaulted in the arbitration proceeding for failure to pay arbitration fees.
Thereafter, the employer asked the
district court to require the arbitration
to proceed, but the court ruled that the
default in the arbitration proceedings
also warranted the entry of a default
judgment in federal court. On appeal,
the Eleventh Circuit held that the proper
remedy was to rule that arbitration
was no longer available in light of the
default in the arbitration proceedings.
The Eleventh Circuit expounded that
the district court may enter a default
judgment as a sanction after making
certain findings.

District Courts
Security guard at parking yard is
individually covered under FLSA,

CASE NOTES
but the defendants were not his
employer.
Dimingo v. Midnight Xpress, Inc., No.
17-civ-23010, 2018 WL 3235535 (S.D.
Fla. July 2, 2018).
The district court found that a security
guard who worked at a parking yard
was individually covered under the
FLSA. In so holding, the court cited
29 C.F.R. § 776.11(b), which states:
“[E]mployees have been held covered
. . . where they perform such work
as watching or guarding . . . vehicles
which are regularly used in commerce
or . . . maintaining, watching, or guarding warehouses, railroad or equipment
yards, etc., where goods moving in
interstate commerce are temporarily
held.” Notwithstanding, after applying
the economic realities test, the trial
court found that the defendants were
not the plaintiff’s employer.
Plaintiff may proceed to trial on her
claim under Equal Pay Act, but summary judgment is entered against
her on her Florida Private Sector
Whistle-blower’s Act claim.

Fonseca v. Ferman Motor Car Co., No.
8:17-cv-568, 2018 WL 3610541 (M.D.
Fla. July 27, 2018).
The plaintiff, a female service advisor, was able to proceed to trial on her
claim for pay discrimination under the
Equal Pay Act because she presented
evidence of disparity between her pay
and the pay of male service advisors.
The plaintiff did not establish, however,
that her claim under the Florida Private
Sector Whistle-blower’s Act was based
on an activity by the employer that actually violated a law. Thus, the plaintiff
did not engage in protected activity, and
her employer was entitled to summary
judgment on that count.

STATE COURTS
Trial courts must apply the statutory
presumption of irreparable harm
when considering the violation of
an enforceable restrictive covenant,
and an adequate remedy at law does
not automatically bar enforcement of
a non-compete agreement.
Data Payment Sys., Inc. v. Caso, --So.

3d--, 2018 WL 3636522 (Fla. 3d DCA
2018).
The trial court denied the plaintiff’s
motion seeking to temporarily enjoin
the defendants from violating noncompete agreements. On appeal, the
Third District Court of Appeal found the
trial court erred by not employing the
statutory presumption of irreparable
injury with regard to the enforcement
of restrictive covenants. The appellate
court also ruled that the trial court erred
in finding that the possibility of a remedy
at law for money damages on other
causes of action pled automatically
precluded injunctive relief.
Carlo Marichal
is an employment
practices litigation
attorney at the Law
Offices of Lorraine
Lester, Litigation
Counsel Offices of
CNA insurance companies. He repreC. MARICHAL
sents management
in labor and employment disputes.
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CONTINUING LEGAL EDUCATION

Course AgendA
Thursday, October 25, 2018

Friday, October 26, 2018

12:45 PM – 1:00 PM
Late Registration

8:50 AM – 9:00 AM
Welcome
Glenn E. Thomas, Lewis, Longman & Walker, P.A.,
Tallahassee – Program Co-Chair
Gregg R. Morton, Deputy General Counsel, Public Employees
Relations Commission, Tallahassee – Program Co-Chair

1:00 PM – 1:10 PM
Welcome and Opening Remarks
Glenn E. Thomas, Lewis, Longman & Walker, P.A.,
Tallahassee – Program Co-Chair
Gregg R. Morton, Deputy General Counsel, Public Employees
Relations Commission, Tallahassee – Program Co-Chair

9:00 AM – 9:50 AM
US Department of Labor Updated
Erin G. Jackson, Johnson Jackson, LLC, Tampa

1:10 AM – 2:00 PM
Sexual Harassment in Public Sector Employment in the
#MeToo Era
Stephanie Marchman, GrayRobinson, Gainesville

9:50 AM – 10:40 AM
Florida Retirement System & Local Pension Plan Update
Glenn E. Thomas, Lewis, Longman & Walker, PA, Tallahassee

2:00 PM – 2:50 PM
Public Employment Relations Commission (PERC), Trends
and Hot Topics
Gregg R. Morton, Deputy General Counsel, Public Employees
Relations Commission, Tallahassee
Lyyli Van Whittle, Public Employees Relations Commission,
Tallahassee
Janeia Ingram, Public Employees Relations Commission,
Tallahassee

10:40 AM – 10:55 AM Break
10:55 AM - 11:45 AM
Labor and Employment Considerations in Emergency
Management, Before, During and After the Storm
Lakisha M. Kinsey-Sallis, Johnson Jackson LLC, Tampa
11:45 AM – 1:00 PM Lunch
1:00 PM – 1:50 AM
Attorney Wellness and Satisfaction
Lawrence S. Krieger, Professor, FSU Law School, Tallahassee

2:50 PM – 3:05 PM Break
3:05 PM – 3:55 PM
Alcohol and Drugs in the Workplace
Sacha Dyson, Thompson, Sizemore, Gonzalez &
Hearing, P.A., Tampa

1:50 PM – 3:20 PM
Mock Special Magistrate Hearing
Special Magistrate: Thomas Young, III, Port Charlotte
Labor Counsel: Richard Siwica, Orlando
Management Counsel: David Miller, Miami

3:55 PM – 4:45 PM
11th Circuit Labor and Employment Law Update
F. Damon Kitchen, Constangy, Brooks, Smith & Prophete, LLP,
Jacksonville

3:20 PM – 3:35 PM Break
3:35 PM – 4:25 PM
Do We Really Have to Bargain Over That? How to Know if
it’s a Mandatory Subject of Bargaining
Michael Mattimore, Allen Norton & Blue, Tallahassee

4:45 PM – 4:50 AM
Close
Glenn E. Thomas, and Gregg R. Morton

4:25 PM – 4:45 PM
Q & A and Closing Remarks
Glenn E. Thomas, Lewis, Longman & Walker, P.A., Tallahassee
Gregg R. Morton, Deputy General Counsel, Public Employees
Relations Commission, Tallahassee

5:00 PM – 6:30 PM
Section Meetings
6:30 PM – 7:30 PM
All Members Reception (included in registration fee)
CLER Program (max credit: 10.5 hours)
General: 10.5 hours
Mental Illness: 1.0 hour
Substance Abuse: 1.0 hour

Certification Program (max credit: 10.5 hours)
City, County & Local Government Law: 10.5 hours
Labor and Employment Law: 10.5 hours
State, Federal Government and
Administrative Practice: 10.5 hours
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The Florida Bar
Labor and Employment Law Section

2018 -2019 Audio Webcast Series (2957)
November 7, 2018

March 6, 2019

12:00 noon – 12:50 p.m.

12:00 noon – 12:50 p.m.

The Intersection of Medical Marijuana and
Employment Law (2884)

Sexual Harassment Issues in the #MeToo Era:
What Has Changed and What Has Stayed
the Same (2887)

Learn about the new regulations and how employers should
respond to employees with prescriptions for marijuana. The do's
and don'ts for companies will be discussed, as well as the rights
employees who take medical marijuana have under federal and
state laws.
Richard Blau, Gray Robinson, Tampa, FL
Marlene Quintana, Gray Robinson, Miami, FL

This webcast will cover best practices for preventing and
addressing harassment; policies; the law regarding sexual
favoritism (Can the boss promote his or her partner over
more qualified candidates?); monitoring digital platforms for
harassment; the interplay between harassment and common
law torts, such as negligent hiring/supervision/retention; and
how the changes in the tax code and NDAs have affected these
claims and how to deal with claims.
Zascha Blanco Abbott, Liebler, Gonzalez & Portuondo, Miami

December 5, 2018
12:00 noon – 12:50 p.m.

April 3, 2019

Be in the Know: Highlights of Executive
Compensation for Employment
Agreements (2885)

12:00 noon – 12:50 p.m.

ADA Title III Cases: New Tactics and
Strategies (3150)

This presentation will cover appropriate contract provisions
to consider in drafting executive employment agreements;
executive clawbacks; the new Section 83(i); and the impact of
tax reform on designing competitive compensation packages.
Thomas Hickey, Gunster, West Palm Beach, FL

Hear about current developments in the Title III arena and learn
new approaches to old problems.
Cathleen A. Scott, Scott Wagner & Associates, P.A., Jupiter
Allison B. Duffie, Scott Wagner & Associates, P.A., Jupiter

June 5, 2019

January 9, 2019

12:00 noon – 12:50 p.m.

12:00 noon – 12:50 p.m.

Update on Gender Discrimination:
The New Gender Equality (2883)

Tax Considerations in Employment Law (2886)
This presentation will tell employment lawyers what they need
to know about taxation issues in drafting employment contracts,
using independent contractors, settling cases, and advising their
clients about employment-related matters.
Joseph “Jay” Van Heyde, Dean, Mead, Egerton, Bloodworth,
Capouano & Bozarth, P.A., Orlando, FL

The discussion will include legal issues for LGBTQ+ individuals;
rights and changes in how courts view discrimination claims
and the Tale of the Baker – the new balancing test; Florida’s
Competitive Workforce Act; and the status of local protections
around the state.
Lindsey Wagner, Scott Wagner & Associates, P.A.,
Jupiter, FL and Burbank, CA
Jon Harris Maurer, Equality Florida, Tallahassee

February 6, 2019
12:00 noon – 12:50 p.m.

CLER PROGRAM

FLSA Ethical Conundrums: Good Faith
Defense Versus Lawyer as Witness and
Sanctionable (Mis)Conduct (3113)

CLER PROGRAM
Max. Credit: 7.0 hours
General: 7.0 hours for series; 1.0 hour per program
Ethics: 1.0 hour for series; 1.0 hour for 3113

Learn how to tell ethical issues from zealous advocacy and how
to curtail unethical behavior.
Leslie W. Langbein, Langbein & Langbein, P.A.,
Miami Lakes, FL

CERTIFICATION PROGRAM
Max. Credit: 7.0 hours
Labor and Employment Law: 7.0 hours; 1.0 hour per program
Tax Law: 1.0 hour for series: 1.0 hour for 2886

To register, log into The Florida Bar Members Portal at www.member.floridabar.org, click CLE Events/Meetings and
scroll to the desired course, OR click on a title above.
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